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MPABOBBIX WHCTUTYTOB C TMEPEIOBBIMU ITU(PPOBBHIMU TEXHOJOTUSMHU OOECHEUUT 3aIIUTy
IIPaB ¥ 3aKOHHBIX UHTEPECOB YUACTHUKOB XO3SHUCTBEHHOU NIEATENBHOCTH, a TaKXKe a/iarTa-
IO HAMOHAIBHOTO 3aKOHOIATENILCTBA K TPEOOBAHMAM HH(POPMAITMOHHOTO O0IIEeCTBA.
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W3MEHEHWE POJIN CYOEEHOW NMPAKTUKU
B rPAXXOAHCKOM CYAONPONU3BOACTBE

7K. U. KonoBajsioBa, A. U. AnaceHko

Vupeoicoenue obpazosanus «benopycckuii mopeogo-skoHomuueckul
VHU8epcumem nompeoumenbckou koonepayuuy, 2. I omens

Hccneoosana ponv cy0ebOHOU NpaAKmMuku 6 pazsumuu epadcoancko2o cy0onpou3so0cmed
benapycu. Ilpoananuzuposano enusnue akmos Bepxosuozo Cyoda Pecnybauxu Benapyce. [Ipeoino-
JICEH MEXAHU3M y4emd U CUCMEMAMmu3ayuu Mamepuanloe cyOeOHOU NPakmuKku O1s NOGbIUEHUS
00CMYNHOCMU U CHUJCEHUSI CYOeOHBIX owubo, ¢ yuemom 3apyoedrcHo20 onvlma npeyeoeHmuHoco
npasa.

KioueBble ci10Ba: aHaorus Mmpasa, rpakIaHCKHe Jeja, Cyl, 0a3a JaHHbIX, CyIeOHBIH Tpe-
LC/ICHT.

B ycnoBusix pasButus mpaBoBod cucteMmbl PecryOnmku benmapych u ctpemiieHus
K TOBBIIICHUIO 3()(PEKTUBHOCTU TPAKTAHCKOTO CYAOMPOU3BOJCTBA aKTyaJbHBIM CTAaHO-
BUTCSI BOIIPOC O COBEPILIEHCTBOBAHMHM MEXaHMU3MOB 00ECIIEUECHHUS €JMHOO0PAa3HOT0 IpuMe-
HEHUS 3aKoHojaTenbcTBa. OJTHUM U3 MEPCIEKTUBHBIX HANpaBlieHUN B 3Tol cdepe, HAa HaAI
B3IJISI/L, SIBIISIETCS M3MEHEHHE POJM CYJeOHON MPaKTHUKU MO TPaKTAHCKUM JAeliaM U MpH-
ONMMKEeHUE ee MCTIONIb30BaHMs KaK HEKOETo aHajiora cyeOHOro mpeueeHra.

Hecmotpst Ha 10, uTo B PecrryOmnmke benapych, kak 1 B OOJIBIIMHCTBE CTPaH KOHTHHEH-
TaJbHOW MPABOBOM CEMbH, CYJACOHBIN TMpeneneHT (HOpMaTbHO HE MPHU3HACTCS UCTOYHHUKOM
npaBa, BIMSIHUE CyA€OHOM MpaKTUKU, 0coOeHHO peuienuii BepxoBuoro Cyna PecryOnuku
benapych, Ha popMupoBaHue e1MHOOOPA3HOTO MOAXO0/IA K PA3PEIICHUIO TPAaXAaHCKUX CIIO-
POB CJI0KHO MEPEOLICHUTb.

CyneOHbIil mpereneHT — 3TO pelleHne M0 KOHKPETHOMY Jelly, sBiisifolieecs 00s3a-
TEJBHBIM TSI CYI0B TOW K€ WM HHU3IIEH MHCTAHINH NP PEIICHUU aHAJIOTHYHBIX JeT JIN0O
clIy>Kaliee MpUMEpHBIM 00pa3I[OM TOJIKOBAaHUS 3aKOHA, HE UMEIOIIUM 00s3aTeTbHON CHUJIBL.
[TonsiTne «mpeneneHT» XapakTepu3yeTcss BaKHBIMU OTpPaHUYUTENIbHBIMU depTamu. Brine-
Jst0Tesl ABa mpenena. [lepBeiid mpezen, Korjga cyAeOHOE perieHue 00s3aTeIbHO TOJBKO
JUISL HIDKECTOSIIIIMX CYZI0B. BTOpOii mpenen, Koria nocieayomee Aei10 J0JKHO ObITh TaKUM
K€ WM TECHO CBS3aHHBIM C MpeAbLayIuM naeioM. Ecnu sxe ¢akThl He SBISIOTCS WICHTUY-
HBIMH WJIM CYHIECTBEHHO MOXO0>KHMMH, CY]l JOJDKEH YBUJIETh PA3JIMYUs U HE CBSA3BIBATH pac-
CMaTpHUBAEMOE JIENIO0 ¢ paHee paspeleHHbIM. Cretys MPEeneIeHTY, CyAbs MOXKET MOJIOKUTh-
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Csl Ha UMEIOIIYIOCS TIPAKTUKY CKOpEee, YeM BbhIpadaThIBaTh HOBbIE U BO3MOXHO OIACHbIE Ha-
IPaBJI€HUs B IIPAaBOBOM TOJIKOBaHMU. B 1ie5oM cienoBaHue MpereeHTy olseryaeT 3a1aqy
BBIHECEHMSI PELLICHMUSL.

dakTUYeCKOE BIUSHUE CylIeOHON MPAKTHKHU BBICIINX CYJI€OHBIX MHCTAHIMHA 00yCIIOB-
JIEHO CTPEMJICHHEM HIKECTOSIILUX CYAOB K M30€KaHMIO OTMEHbI CBOMX PEILEHUH, a Takxke
MOHUMaHUEM TOro, 4To no3unus Bepxosnoro Cyna, kak npaBuio, oTpaxaeT Haubosee npa-
BIWJIBHOE M OOOCHOBAHHOE TOJIKOBaHHME M NpHMEHEHHe HOpM mpaBa. OIHAKO OTCYTCTBHUE
YETKOr0 MEXaHU3Ma y4eTa U MCIOJIb30BaHMs Cy/1eOHON NMPaKTUKH BHOCUT 3JIEMEHT MpaBo-
BOM HEOIPEEIIEHHOCTH U CO3Ja€T PUCK HEOJMHAKOBOIO IMOAXOAA K Pa3pEIICHUI0 aHajo-
ru4HbIX Jies1. OcOOEHHO OCTPO 3Ta MpoOIeMa MPOSBISIETCS] B YCIOBUSAX TIOCTOSIHHOTO H3Me-
HEHMS 3aKOHOJATEIbCTBA U MOSBJICHUS HOBBIX BUI0B IPAKAAHCKUX CIIOPOB.

Oto mpenmnosnaraeT He (opmanbHOE NpPU3HAHME NpPELENEHTa HUCTOYHUKOM IIpaBa,
a Cco3JaHMe MeXaHu3Ma, 00eCleYMBaIOLIEr0 JOCTYIMHOCTb, CUCTEMATH3alUI0 U Y4eT Cy-
JNeOHOM MPAaKTHKHU BBICIIUX CYAEOHBIX MHCTAHIMM MPU PACCMOTPEHUU T'PaXJAAHCKHUX eIl
Takoil moaxoJ MO3BOJIMT, C OJHOW CTOPOHBI, COXPAaHUTh NMPHUBEPKEHHOCTh NPUHLUIIAM
KOHTMHEHTAJbHOW IPaBOBOW CUCTEMBI, @ C JIPYroll — CHHM3UTb KOJUYECTBO CYyIEOHBIX
OLIMOOK M YKPENUTh 3aKOHHOCTh U NPABOIOPSA0K B CTPaHE.

CrnenyeT OTMETUTh, YTO Ba)KHBIM KaueCTBOM IMPELEACHTAa CUUTACTCS €ro MpakTHde-
ckas 3HaunuMocTb. B CIIA cyneOHble pelieHrss UMEIOT CHIIy 3aKOHa M JOJDKHBI COOJIO-
JaThCsl OOILECTBEHHOCTHIO, IOpUCTaMH U cyaamu. OO0s3aTenbHBIM AJIsl CYJOB SBISETCS
HE BCE PEILECHUE WU IPUTOBOP, a TOJBKO «CEpPALECBUHA» [I€Na, CYyTh IPABOBOM MO3ULUU
CyJZlbU, HA OCHOBE KOTOpO BeIHOCHUTCS peuieHue. B PecnyOnuke benapycs npu ocyuiecTs-
JeHuu pedopM B cepe MpaBoCyusl TaKKe H3ydaeTcs 3apyOeKHbIH ONbIT (GYHKLIHOHUPO-
BaHUs IPABOBBIX CUCTEM U, B YHACTHOCTH, CyA€0HOTO MPEIE/ICHTA.

Tak, Hanpumep, B ['epmaHuu cyIiecTBYeT pa3BuTas cucreMa MyOIMKaluy U aHaIN3a
CyleOHOW NpaKTHKHU, B YacTHOCTH, peuieHnit denepanbHoro Bepxosnoro Cyana (BGH).
Xots (popManbHO HPELEEHT He SIBJIsETCS UICTOUHUKOM IpaBa, pemeHuss BGH ¢akruue-
CKM HMEIOT OTpejessiionee 3HadeHne Uit (GOPMHUPOBAHUS €IUHOOOPAa3HON CyneOHOM
npakTuku. B PecnyOnuke benmapych Takoii MeXaHH3M MOXXHO 3aJ€CTBOBATh B CIIydasx
pELICHUI Cy1amMu e 10 AaHAJIOTHH.

B npaktuke Pecnybnuku benapych BcTpedaroTes cilydyad MCIOJIb30BaHUS aHAJIOTHH.
Hampumep, kak cinegyer u3 pelleHHss SKOHOMHYECKOTro cyna I'ponHeHckoil obmactu
oT 9 mapra 2023 r. no gemxy Ne 1540UI12312, cyn ynoBineTBOpui TpeOOBaHHUE O B3bICKa-
HUM OCHOBHOI'O JI0JIra MO J0roBOpYy 3aiiMa 0e3 pacTOp’KEHHUs JaHHOTO JI0rOBOpa M 0 Ha-
CTYIJICHUS CpOKa BO3BpaTa 3aiima. IIpu 3TOM cyn NpuHsUI BO BHUMaHUE LIEJIU U CMBICI
IpaXkIaHCKO-IIPAaBOBOT'0 MHCTUTYTa BHECYJICOHON JIMKBUIAIIMK U COCIIAJICS Ha MOJIOKCHHS
cT. 2 u 5 I'paxxganckoro konekca Pecriyonuku benapycb. DTo CBHIETETBCTBYET O TOM, YTO
npaBa 1 0053aHHOCTH CTOPOH IpH pas3pelieHuu cropa no aemy Ne 1549UI12312 onpene-
JIEHBI yTeM MPUMEHEHUs aHajoruu npasa, ¢ uem COOOQO K. BeIpakaeT coriiacue B mojaH-
HOM KaccalnoHHOM xanmobe [1].

Cnemyer OTMETHTb, YTO AHAJIOTHSI IpaBa — IPUMEHEHHE K OOIECTBEHHBIM OTHOIICHH-
SIM BCIIEICTBUE OTCYTCTBUSI HOPM IIpaBa, PETYJIUPYIOLUINX HE TOIBKO JaHHBIE, HO U CXOJIHbIE
0O0ILIECTBEHHBIE OTHOILICHHS, OOLMX Hayall ¥ CMbICJIA 3aKOHO/IaTeNbCTBA, OTPACIIEBBIX, MEXK-
OTpPACIJIEBBIX U OOLIETIPABOBBIX MIPUHIIMIIOB [2, CT. 2].

B cBsI3u C BBIIEHU3IO0KEHHBIM HAMM IPEAJIAraeTcsl CO3JaHue U BeJeHUE ITyOIn4HON
0a3bl TaHHBIX cyneOHbIX pemeHnit BepxoBHoro Cyaa PecnyOnuku benapych mo rpaxias-
ckuM pnenaM. IIpencrasisercs, uto BepxoBHomy Cyay Ha cBoeM O(HUIIMATBHOM IMOpTaie
1esiecoo0pa3Ho co3aaTh U BECTH MyONuWuHyro 0a3zy AaHHbBIX (OHJIAMH-TIaT(GopMy) CBOMX
PEIICHMIA 10 TPaXKIaHCKHUM JiejlaM, K KOTOPOHM CTOUT 00ECTeunTh OCCIUIaTHBIA U yI0OHBIN



206 Cekuusa IV

JOCTYI JUIsl BCEX 3aMHTEPECOBAHHBIX JIHII (Cyiell, FOpUCTOB, rpaxaaH). basy maHHBIX MOXXHO
IIPEICTAaBUTh B BHJIE CUCTEMATU3UPOBAHHBIX PEIICHUM IO KaTETOPUsSM CIIOPOB, KIHOYEBBIM
BOIIPOCAM IIpaBa ¥ MPAaBOBBIM MO3ULUAM. MOXHO Takke NPeLyCMOTPETh BO3MOXKHOCTD I10-
WCKa PEIICHHUH II0 PA3IMYHBIM KPUTEPHUSAM: HAIpUMeEp, IO HOMEpPY Jela, JaTe pelIeHHUs,
KJIIOUEBBIM cJI0BaM, cyibe. CieyeT OTMETUTh, YTO MH(OPMALIMOHHO-TIOMCKOBBIE CHCTEMBI
IO MpaBy JAIOT TaKyl0 BO3MOXKHOCTb, HO OHA SIBJIIETCS IUIATHOM U MpEJICTaBIIsIeT OO0 He-
Oo(pHIIMANBHYTO ITyOIUKAIHIO.

[IpemyiaraeMoe HOBOBBEAECHUE HE O3HAuYaeT (OPMAIBLHOTO MPHU3HAHHUSA CyJeOHOTrO
npeneieHTa HICTOUHUKOM TpaBa. CyJibl Mo-npeskHeMy OyayT 00s3aHbl pyKOBOJACTBOBATHCA
3aKk0oHOM. CyJbl COXpaHSAT IIpaBO HE COTJallaThes ¢ MpaBoBoil nosunueil Bepxosuoro Cy-
na PecnyOnuku benmapych, HO B 3TOM cily4ae OHHM JOJDKHBI OOOCHOBATH CBOIO MO3HUIIHIO
B cBoeM rocraHoBieHnH. Co3/laHue U BeJeHne 0asbl JaHHBIX CyAeOHBIX PELICHUH MoTpe-
OyeT ompeNeIeHHBIX PECypCOB M YCHUJIM, HO 3TO ONpaBIaHHbIC 3aTpaThl, yUYUTHIBAS IO-
TEHIMAJIbHbIE BBITO/IbI I O0IIEeCTBA.

Pazymeercsi, BHEJpeHUE 3JI€MEHTOB MCIOJIb30BAaHUS CYACOHOIO Mpele/ieHTa B MpaK-
THUKY paboThl cyaeOHoU cuctembl PecniyOnmku benapych — nporecc ClI0XKHBIN U JUTATENb-
Hbli. OH JOJIKEH OCYILIECTBIATHCS C YYETOM HMMEIOIIETOCsl OIbITa CYIOIPOU3BOJICTBA,
C y4eTOM TpaJMIMi HAIIMOHAJIIBHOM IIPaBOBOM CUCTEMBI. B 3akirodeHue cienyer oTMe-
TUTH: TPEIJIOKEHHOE HOBOBBEJCHHE IIO3BOJIUT CO3/1aTh YCIOBHA ISl (DAaKTUYIECKOTO
(GYHKIIMOHMPOBAHMS aHAIOTAa MHCTUTYTa CyIeOHOTr0 MpeneaeHTa, 4To OyneT CrocoOCTBO-
BaTh MMOBBIIICHUIO YPPEKTUBHOCTH U CIIPABEIIMBOCTH I'PAXKIAHCKOTO CYIOTPON3BOICTBA.
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3ALUMTA NPAB CYEBEKTOB XO3ANCTBOBAHMUA
NOCPEACTBOM KOHCTUTYLMOHHOI'O NPABOCYAUA

B. A. bpuaesa, B. A. KuceJsieBa

Yupeorcoenue obpazosanus «I omenvckuii cocyoapcmeeHHbll
yHugepcumem umeru Ppanyucka Ckopunwly, Pecnyboiuxa benapyco

Ilpedcmasnen ananus uHcmMumyma KOHCIMUmMyyYuoHHoU dicanrobwvl 6 Pecnybnuxe benapycw xak
MeXanuzma 3auumsl KOHCIUMYYUOHHbIX Npas U c80000. ApeymMenmuposana Heobxoo0umocms npe-
docmaenenusi 803modcHocmu 0nsi oopawenusi ¢ Koncmumyyuonuwiti Cyo Pecnybnuku benapyco
nOCPeOCmBOM KOHCMUMYYUOHHOU HCAT00bI IOPUOUYECKUM TUYAM U UHOUBUOYATIbHBIM NPEONnPUHU-
mamensm. [lpugeden ananuz poccuiicko2o 3aKOHOOAMENTbCMEA U NPAKMUKY 6 001ACMU KOHCTUNY-
YUOHHOLUL J#canobbl, N00A8aeMoll cyObeKmamu X03aUCme08aHuUsl.

KiioueBble c10Ba: KOHCTUTYITMOHHAS kallo0a, KOHCTUTYITMOHHBINA CYJ, KOHCTUTYIIHOHHOE
MPaBOCYIUE, CYyOBEKT X03HCTBOBAHUS, IOPHINICCKOE JIUI0, UHAWBUY ATTbHBIN TPEANPUHIMATEb,
KOHCTUTYIIMOHHOE CYIOITPOU3BOJICTBO.

JesTenbHOCTh CyOBEKTOB X035IICTBOBaHMS, BHE BCSIKOTO COMHEHUSI, SIBJISIETCSI OCHOBOM
HKOHOMUKH JIH000ro rocyaapcrsa. VIMEHHO OHM 00ecneuuBarOT HMPOMU3BOACTBO TOBApOB,
OKa3zaHHE YCIIYT, CO3JaHHe pabodnmx MecT M (OPMHPOBAHUE TOXOAHON HYacTH OOKeTa.



