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HarIMx B KA4Y€CTBE OAHOI'O M3 OCHOBHBIX 3JICMCHTOB OGCCHGHGHHH €ro €¢AuHcTBa U OAHUM
W3 YCJIOBUN HEYKJIOHHOTO pasBUTHs TocynapctBay [4]. TpaagumonHsle QpyHIaMEHTaIbHBIC
[IEHHOCTH HAIIETO HapoJa KOPEHITCS U B BEAMYECKOM HACIEIUU, KOTOPOE HEOOXOIUMO CIO-
KOWHO ¥ T7TyOOKO M3y4aTh.
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WCTOPUYECKUN ACNEKT CTAHOBNEHUA UHCTUTYTA
BPAYHOI'O JIOFOBOPA

C. H. XoBpaTtoBa

Yupeorcoenue obpasosanus « Moeunegckuii 20cy0apcmeenubiil
yHusepcumem umenu A. A. Kynewosay, Pecnyonuxa Benapyco

Bpaunviii 0oco6op aensemcs uHcmpymeHmom 015 pe2yIuposaHus UMyuecmeenHblx omHoule-
HUll cynpyz206. B cmamve asmopom dan kpamxuii 0630p UCmopuu cmaHo8IeHuss NOHAMUsL «OPaAYHbl
002060p», NPOBEOEH AHANU3 OCHOBHBIX IMAN08 YOPMUPOBAHUSL U PA3BUMUS 3AKOHOOAMENbCMEA, pe-
2YIUpyOuje2o UHCMumym opayno2o 002080pa.

CraHoBJIeHHE MHCTUTYTa OpayHOro IOroBopa OepeT CBOE Haudajao B UCTOPUHU JIPEBHE-
PYCCKOTO TpaBa, Ha K0! CTYIIEHU Pa3BUTHS OpaYHOMY JIOTOBOPY MPUCYIIH YEPTHI B COOT-
BETCTBUU C TOCYJIaPCTBEHHBIM CTPOEM, CYLIECTBOBABIIMM HAa TOM WJIM MHOM 3Tare pa3BUTHS
oOrmiecTBa.

OcHOBBI OpayHOrO OTOBOpa 3aJ0XKEHbl B TAKOM COLIMAJIBLHOM WHCTUTYTE, Kak Opak.
NmenHo Opak ¢ MpaBOBOI TOYKU 3PEHUS HAMPABICH HAa BO3HUKHOBEHUE OpayHBIX OTHOIIIEC-
Hui. B TO ke Bpemst OpauHbIil JOTOBOP B 3TOM OTHOIIEHWH MOXHO paccMaTpUBaTh KaK JOTO-
BOp, HAMPaBJICHHBIN HA YPETyJIUPOBAHUE UMYIIECTBEHHBIX OTHOIICHUN M JIMYHBIX HEUMYIIIE-
CTBEHHBIX MEXIY CyNpyTraMu.

[Tpoobpa3 OpayHOro JOrOoBOpa TakKKe MOKHO HaWTH B JPEBHEPYCCKHX 3akoHaX. Kak
TAaKOBOTO MOHATHS «OpavyHbIN JOTOBOP» B €r0 COBPEMEHHOM IOHMMAaHHUH APEBHEPYCCKHE 3a-
KOHBI HE 3HAJIH.

Bbpaunblii 10roBop 03Hauad «rpakIaHCKOE OOpydeHHE», T. €. 0OelaHhe MOKEHUTHCS.
Yaire Bcero 3TOT IOTOBOP 3aKIIOYATN POJUTENN FIOHBIX KEHHUXA U HEBECTHI U MPEAOCTABISIIN
HEYCTOWKY WM 3a/1aToK. HO TOMHUMO HEyCTOIKHM WM 3ajiora, 4To HanboJjee BaKHO, B COTJIa-
HIeHUH 00 0OpyYEeHUHU OrOBapUBANIKCH YCIOBHS MPUIAHOTO, €T0 pa3Mep, 6€30MacHOCTb U J0-
JIs1 )KeHUXa B mpujanom [1, c. 34].

CrnenyeT 00paTuTh BHUMaHUE, YTO TAKOTO POJia JOTOBOPHBIE OTHOIIEHUS 0()OPMIISIIHCH
1o Opaka. Kpome Toro, OpavHblii TOTOBOp, KaK M HHCTUTYT Opaka, COrIACHO IIEHHOCTSIM 00-
[IeCTBA, HOCHJI TIO’KU3HEHHBIN M HEpacTOPKUMBIN XapakTep. CaMbIMU PaclpOCTPaHEHHBIMU
TUTIAMU «TOOPAYHOTO COTJIANICHHS OBLIM COTJIAIICHHE O MPUIAHOM, COIIANICHUE O MacOH-
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CTBE U COTJIAIIEHHE O T0OpavHOM HaclleJOBaHUU.

B nerpoBckyto 310Xy Obula MpeanpuHsTa MONbITKA YCTAHOBUTH 00pa30BaTENIbHBIN 11EH3
JUTSL TBOPSTH, HAMEPEBAIOIIMNXCS )KeHUThCA. Tak Ha cBaab0Oe TpeGoBaiics cepTuukaT 0 3HaHUU
apu@meTuku u reoMmerpun. O HAKO 3Ta MOMBITKA HE YBEHYAJIACh YCIIEXOM.

O6pyuenue npu Ilerpe I Taxke mepectaeT ObITH HEpPa3pHIBHBIM. B TO ke Bpems ObLI
HAJIOXKEH 3alpeT Ha «y4acTHUe B CrOBOPE» U Ha BKJIIOYEHHE YCJIOBUS O HaKa3aHWU B CIyyae
HecocTosBIIerocs Opaka. Brocienctsuu 310 mosnoxeHue Obl10 oTpaxeHo B CBO/E 3aKOHOB,
r7ie OblJIO YCTAaHOBJIEHO, YTO «...O0paKk HE MOKET ObITh MIPEIMETOM IPAXKAAHCKUX CIENIOK, U TO-
9TOMYy OO€IlIaHUE BCTYMHTHh B Opak MOXKET ObITh CBOOOAHO HE BBINOJIHEHO 0€3 KaKuX-Tudo
TTOCJICACTBHH IS TOTO, KTO obemmam [2, ¢. 35].

C 1725 r. oOpyuenue u cBap0a cTaa pa3oBbIM MepONpUsTHEM. BOSHIKHOBEHHE HHCTUTYTA
OpavHOro JJOroBOpa B 3aKOHOATENBCTBE 3apyOEKHBIX CTPaH OBLIO OMOCPEIOBAHO POCTOM OYpiKy-
a3Horo ciosi obmecTa. Mmesi onpezieneHHyto OO TOCYIapcTBa, MpeICTaBUTeNd Oyp:Kya3HOTO
KJlacca CTalM HYX/IaThCs B TApaHTHSAX COXPAaHEHHs CBOEH COOCTBEHHOCTH Jjaxe Toce Opaxa.

[lepBoe 3akoHOIATENBHOE 3aKpEIICHHE HHCTUTYTa OpadyHOro JOrOBOpa B €r0 COBPEMEH-
HOM IIOHUMaHUU ObLIO ocyIecTBiIeHO B I 'paxnanckoM konaekce ®panuun 1804 r. B cratse, no-
CBSIIIIEHHON PETyTUPOBAHUIO UMYIIIECTBEHHBIX OTHOLICHUN CYNpPYToB, OpadHbIi JOTOBOpP OIpe-
JeNseTcs KaK «JI0roBOp, 3aKJIIOUYEHHBbIM B HOTApUAJIbHO 3aBEPEHHON (OpMe, OINpeessIoIii
PEKUM MMYIIECTBEHHBIX OTHOIICHUH CYNPYyToB, a IIPU €€ OTCYTCTBUU YCTaHABJIMBAJIach TaK Ha-
3bIBa€Masl paBoBas OOIIHOCTh UMYIIECTBA CYNPYIOB, paCIpOCTPaHBILASACS Ha UX A0OpauHOe
UMYIIIECTBO U IBUKUMOE UMYIIIECTBO, MPHOOpEeTeHHOe MU B Opake [3, ¢. 92].

Yro kacaercsi bemapycu, TO BIepBbIe BOIPOC O HEOOXOIMMOCTH BBEICHHS HHCTUTYTA
OpayHoro moroBopa B 3akoHoHaTenbcTBO Poccuiickoit mmmnepun (benapych Bxoauna B €ro
COCTaB) POCCUHCKHE IOPUCTHI 3aTPOHYJIN TOJILKO BO BTOpOi nmojoBuHe XIX B.

Opnako ecnu nmpoaHanu3upoBath craThu CBofa 3akoHOB Poccuiickoit mMmnepuun, MOKHO
KOHCTaTHPOBATh, YTO MPHHIMUI Pa3/EICHUSI UMYIIECTBAa CYNpPYroB ObUI YCTaHOBIEH. Takoin
pPEXKUM COOCTBEHHOCTH CYNpPYTrOB HE JaBalsl >KCHIIUHE, HE MMEBIICH CaMOCTOSTENBHOTO HC-
TOYHHUKA J10X0/a, a TAK)Ke OOJIBIIYI0 YaCTh BPEMEHHU 3aHMMABILEHCS JTOMAIIHUM XO3SIIICTBOM,
HUKaKHX TpaB HA CEMEMHOE MMYIIECTBO, YTO CYIIECTBEHHO HapyIIalo UMYIIECTBEHHbBIC MH-
TepeChl TAKUX KEHIIMH. TakuM 00pa3oM, OpayHblil TOrOBOP B €r0 COBPEMEHHOM NMOHUMAaHUU
He ObUT MHCTUTYTOM POCCUHMCKOTO UMIIEPCKOTO 3aKOHOAATEIHCTRA.

B nocnepeBoIroMOHHBIN EPHOJ, T. €. B IEPUOJ CYLIECTBOBAHMSI BJIACTH COBETOB, pe-
TYJTUPOBAaHUE CYNPYKECKHX OTHOIIEHUH, KaKk M OOJBIIMHCTBO c(hep OOIIECTBEHHOW >KU3HH,
XapaKTepU30BAIOCh UMIICPATUBHBIM CIIOCOOOM PETYJIMPOBAHMS — OOMIeH (COBMECTHOM) c00-
CTBEHHOCTBIO CYNpYyroB. BmMecTe ¢ TeM COBETCKOE 3aKOHOIATENbCTBO MPEAYCMaTPUBAIIO BO3-
MO>XHOCTD JIJIsI CYTIPYTOB BCTYMAaTh BO BCE MMYIIIECTBEHHO-IOTOBOPHBIE OTHOIICHHUS, «JIOITyC-
THMBbIE» HOpMaMHu Ipasa [3, c. 92].

B 1926 r. nocranoBiaenuem BIIUK PCOCP 6b11 ipunsT CBOJA 3aKOHOB 0 Opake, ceMbe
u oneke (manee — K30b6CO). B To xe BpeMsi 3aKOH Hauad AEWCTBOBATH TONBKO ¢ 1 sHBaps
1927 r., BBOJS pekuM OOIIHOCTH CyTIpyX)eckoi coocTBeHHocTH. [Ipunsitue Konekca 3akoHOB
o Opaxe, cembe u oneke PCOCP ot 19 Hoa6psa 1926 r. 03HaMeHOBAJIO HOBBIN 3Tal B MPaBo-
BOM PEryJUpOBAaHUU MPABOOTHOIIEHUN MEXTy UMYILIECTBOM CYNPYToB [4].

B T0 xe Bpems, B OTJIMUKE OT JEHCTBYIONIErO CeMEMHOro 3aKoHoaaTenscTBa, K306CO
PaCIpOCTPAHUIIO PEXKHUM CYIPY>KECKOW COOCTBEHHOCTH Ha MMYIIECTBO JIUIl, KOTOPbIEe (haKTH-
YECKU COCTOSUIA B OpayHBIX OTHOLICHUSIX.

B cBoux HalMOHANBHBIX 3aKOHOJATENbCTBAX PECITYOJUKH MOTJIM HECKOJIBKO M3MEHSTh
9TH HOPMBI C YYETOM MECTHBIX OCOOCHHOCTEW M CIOXKHBIICHCS MPAKTHKH, HO HE yXyAllas
nosioxenue cynpyroB. Kogekc PCOCP o 6pake u cembe benmopycckoit CCP Obu1 BBEIEH B
neiictBue ¢ 1 Hos6ps 1969 r. u mpogomxun uaeu K30bCO [5].

Takum 00pa3oM, yCTaHABIMBAJICS PEKUM COBMECTHOW COOCTBEHHOCTH CYNPYTOB Ha
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UMYIIECTBO, MPHOOPETEHHOE BO BpeMs Opaka, W paBHbIE IpaBa CYNpPYyroB BIAJETh, MOJIb30-
BaThCS M PAaCHOPSIKATHCS 3TUM UMYILIECTBOM, JIaXK€ €CIIM OAMH U3 HUX ObUI 3aHAT JOMAaIIHUM
XO35IICTBOM, YXOAOM 3a JI€TbMHU WIH 10 APYTMM YBaXKUTEIbHBIM NPUYMHAM HE MUMEJ Camo-
CTOSITENIPHOTO 3apaboTka. B ciiydyae pasziena uMyIiecTBa, SIBISIOMIETOCS OOIIEH COBMECTHOM
COOCTBEHHOCTBIO CYTIPYTOB, MX JIOJIM CUUTAIOTCS PABHBIMU.

JIMYHBIM MMYIIECTBOM Ka)JIOr0 U3 CYNpPYIOB CUHTAJIOCh UMYLIECTBO, IPUHA/JIEKAB-
1Iee Cyrnpyram 7o Opaka, oJIy4eHHOE BO BpeMs Opaka B Jap WM B TOPSIKE HACIEIOBAHUS, a
TaKXe BEIM WHAMBHUIYaJIbHOTO IOJIb30BAHMUSA, 32 MCKIIOYEHUEM JPAroleHHOCTEN U IpyTux
IPEIMETOB POCKOLIH.

Cnenyer o0patuTh BHUMaHKE, YTO B COBETCKUI NEpHoJ Ha Teppuropun bemapycu Obu1 um-
HEPATUBHO 3aKPETUIEH MPAaBOBOM PEeXXUM 00IIEH COBMECTHOM COOCTBEHHOCTH Ha HAOKUTOE CYIIpyTra-
MH BO BpeMsi Opaka UMyIIecTBO. M Kak Clie/ICTBHE — OTCYTCTBOBAJI MHCTUTYT OPavHOrO IOTOBOPA.

Ob6petenue B 1991 r. PecniyGnukoit benapych rocy1apcTBEHHOIO CyBEepeHUTETa JETep-
MUHUPOBaJIO peopMy CUCTEMBI COLIUATIBHBIX PETYIATOPOB. IHCTUTYT cEMbU OJHUM U3 TEep-
BBIX JIEMEHTOB COIIMyMa BOCIIPMHHMMAEeT HOBOE M QJANTHUPYETCs K U3MEHEHUsSM B OOIIECT-
BEHHOM ku3HU. benopycckas mnpaBoBas HayKa MEpPEXOJHOr0 IE€pHOJa WHULMUPOBAJa
npoBesieHue peopMbl OpauyHO-CEMEWHOTO 3aKOHOJATEIbCTBA.

Kak ormeuaer O. A. [Ilunkosuy, B Havane 2000-x rr. OpauHblii 1oroBop B bemapycu He Obut
nomyssipeH. OTHaKo MO Mepe Pa3BUTHS HAIMOHAIBLHOIO IpaBa M MOBBILIEHUS YPOBHS MPaBOBOM
KyJIbTYPbI HACEJICHUS YUCIIO0 JIHLI, 3aKTI0YAIOIINX OpayHble JOTOBOPHI U TEM CaMbIM 3aLMIIAOIINX
CBOM TIpaBa U UHTEPECHI B OpaYHbIX OTHOILICHUSIX, CTAJIO IOCTENEHHO yBeNnnuuBaThes [6, . 118].

[ToxBonst UTOT, HEOOXOAUMO OTMETUTH, YTO MEPBBI KOHIENTYaIbHBINA 3TAIl Pe(OopMBI
3aBepurwicsa npuastueM 9 uronsg 1999 r. Kogekca Peciyonuku benapyces o Opake u cembe.
JuTtensHOE BpeMsi 0€JI0pyCccKoe CeMEeHOe TPaBO COCTOSUIO MPEUMYIIECTBEHHO M3 UMIIepa-
TUBHBIX HOPM, OJTHAKO JKE€CTKas IMyOJUYHO-IIPABOBAs periaMeHTalMs CEMEUHBIX OTHOILEHHH
HE COOTBETCTBOBAJIa HOBBIM NMPUHIUIIAM T'OCY/IapCTBEHHOM ceMelHOM nonuTuku PecmyOnuke
Bbenapycs, ycranosneHHsIM YkazoM Ilpesunenra PecriyOnuke benapyce Ne 46 ot 21 siHBaps
1998 1. «O0 yTBEepKICHUN OCHOBHBIX HAMPABICHUHN rOCYJapCTBEHHOW CEMEWHOMN MOTUTHKH
Pecny6ninke benapycb», B 4aCTHOCTH HPUHIMITY «CaMOCTOSTEIBHOCTH U aBTOHOMHOCTH Ce-
MbU B IPUHATUHN PELIEHUI OTHOCUTEIBHO CBOETO Pa3BUTUS») [7].

[TosTOMy B METOA MPAaBOBOTO PETYJIMPOBAHMS CEMEHHBIX OTHOIIEHUI ObLT MPHUBHECEH
JUCTIO3UTUBHBIN 3JIEMEHT, U 0COOYIO pOJIb IIPU ATOM CHIIPAjO BBEJICHHE 3aKOHOAATEIEM HH-
CTUTYyTa OpayHOro JOTOBOPA.

N3yunB nctoprieckoe Hayaao OpayHOro I0roBopa, €ro N3MEHEHUE Ha MPOTSHKEHUN BEKOB,
HOpMaTHUBHOE 0003HAUCHHUE, PALMOHAIBHO Oy/eT MPEIIOKUTh CIACAYIOIIME 3Talbl Pa3BUTHS: 3a-
POXJIeHNE; YCTaHOBJICHHOCTh; HOBOE BPEMST; IIMPOKOMACIITaOHOCTh; COBPEMEHHOCTb.
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